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will first offer the stock to ABC at a price 
equal to the fair market value of the stock 
on the first date the stock is offered for sale. 
Since D is an employee of Y within the 
meaning of section 3306(i) of the Code and 
her stock in Y is subject to a condition 
which substantially restricts or limits her 
right to dispose of such stock and runs in 
favor of ABC Partnership, under paragraph 
(b)(5) of this section such stock is treated as 
not outstanding for purposes of determining 
whether ABC and Y are members of a parent-
subsidiary group of trades or businesses 
under common control. Thus, ABC Partner-
ship is considered to own stock possessing 
100 percent of the voting power and value of 
the stock of Y. Accordingly, ABC Partner-
ship and Y Corporation are members of a 
parent-subsidiary group of trades or busi-
nesses under common control. The result 
would be the same if D’s husband, instead of 
D, owned directly the 40 percent stock inter-
est in Y and such stock was subject to a 
right of first refusal running in favor of ABC 
Partnership.

(f) Exception—(1) In general. If an in-
terest in an organization (including 
stock of a corporation) is owned by a 
person directly or with the application 
of the rules of paragraph (b) of § 1.414 
(c)–4 and such ownership results in the 
membership of that organization in a 
group of two or more trades or busi-
nesses under common control for any 
period, then the interest will not be 
treated as an excluded interest under 
paragraph (b) or (c) of this section if 
the result of applying such provisions 
is that the organization is not a mem-
ber of a group of two or more trades or 
businesses under common control for 
the period. 

(2) Example. The provisions of this 
paragraph may be illustrated by the 
following example:

Example. Corporation P owns directly 50 of 
the 100 shares of the only class of stock of 
corporation S. A, an officer of P, owns di-
rectly 30 shares of S stock which P has an 
option to acquire. If, under paragraph (b)(4) 
of this section, the 30 shares owned directly 
by A are treated as not outstanding, P would 
be treated as owning stock possessing only 71 
percent (50/70) of the total voting power and 
value of S stock, and S should not be a mem-
ber of a parent-subsidiary group of trades or 
businesses under common control. However, 
because the 30 shares owned by A that P has 
an option to purchase are considered as 
owned by P under paragraph (b)(2) of this 
section, and that ownership plus P’s direct 
ownership of 50 shares result in S’s member-
ship in a parent-subsidiary group of trades or 

businesses under common control for 1985, 
the provisions of this paragraph apply. 
Therefore, A’s stock is not treated as an ex-
cluded interest and S is a member of a par-
ent-subsidiary group consisting of P and S.

[T.D. 8179, 53 FR 6607, Mar. 2, 1988; 53 FR 8302, 
Mar. 14, 1988]

§ 1.414(c)–4 Rules for determining 
ownership. 

(a) In general. In determining the 
ownership of an interest in an organi-
zation for purposes of § 1.414(c)–2 and 
§ 1.414(c)–3, the constructive ownership 
rules of paragraph (b) of this section 
shall apply, subject to the operating 
rules contained in paragraph (c). For 
purposes of this section the term ‘‘in-
terest’’ means: in the case of a corpora-
tion, stock; in the case of a trust or es-
tate, an actuarial interest; in the case 
of a partnership, an interest in the 
profits or capital; and in the case of a 
sole proprietorship, the proprietorship. 

(b) Constructive ownership—(1) Op-
tions. If a person has an option to ac-
quire any outstanding interest in an 
organization, such interest shall be 
considered as owned by such person. 
For this purpose, an option to acquire 
an option, and each one of a series of 
such options shall be considered as an 
option to acquire such interest. 

(2) Attribution from partnerships—(i) 
General. An interest owned, directly or 
indirectly, by or for a partnership shall 
be considered as owned by any partner 
having an interest of 5 percent or more 
in either the profits or capital of the 
partnership in proportion to such part-
ner’s interest in the profits or capital, 
whichever such proportion is greater. 

(ii) Example. The provisions of para-
graph (b)(2)(i) of this section may be il-
lustrated by the following example:

Example. A, B, and C, unrelated individ-
uals, are partners in the ABC Partnership. 
The partners’ interest in the capital and 
profits of ABC are as follows:

(IN PERCENT) 

Partner Capital Profits 

A ........................................ 36 25 
B ........................................ 60 71 
C ........................................ 4 4

The ABC Partnership owns the entire out-
standing stock (100 shares) of X Corporation. 
Under paragraph (b)(2)(i) of this section, A is 
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considered to own the stock of X owned by 
the partnership in proportion to his interest 
in capital (36 percent) or profits (25 percent), 
whichever such proportion is greater. There-
fore, A is considered to own 36 shares of X 
stock. Since B has a greater interest in the 
profits of the partnership than in the capital, 
B is considered to own X stock in proportion 
to his interest in such profits. Therefore, B is 
considered to own 71 shares of X stock. Since 
C does not have an interest of 5 percent or 
more in either the capital or profits of ABC, 
he is not considered to own any shares of X 
stock.

(3) Attribution from estates and trusts—
(i) In general. An interest in an organi-
zation (hereinafter called an ‘‘organi-
zation interest’’) owned, directly or in-
directly, by or for an estate or trust 
shall be considered as owned by any 
beneficiary of such estate or trust who 
has an actuarial interest of 5 percent 
or more in such organization interest, 
to the extent of such actuarial inter-
est. For purposes of this subparagraph, 
the actuarial interest of each bene-
ficiary shall be determined by assum-
ing the maximum exercise of discretion 
by the fiduciary in favor of such bene-
ficiary and the maximum use of the or-
ganization interest to satisfy the bene-
ficiary’s rights. A beneficiary of an es-
tate or trust who cannot under any cir-
cumstances receive any part of an or-
ganization interest held by the estate 
or trust, including the proceeds from 
the disposition thereof, or the income 
therefrom, does not have an actuarial 
interest in such organization interest. 
Thus, where stock owned by a dece-
dent’s estate has been specifically be-
queathed to certain beneficiaries and 
the remainder of the estate has been 
specifically bequeathed to other bene-
ficiaries, the stock is attributable only 
to the beneficiaries to whom it is spe-
cifically bequeathed. Similarly a re-
mainderman of a trust who cannot 
under any circumstances receive any 
interest in the stock of a corporation 
which is a part of the corpus of the 
trust (including any accumulated in-
come therefrom or the proceeds from a 
disposition thereof) does not have an 
actuarial interest in such stock. How-
ever, an income beneficiary of a trust 
does have an actuarial interest in 
stock if he has any right to the income 
from such stock even though under the 
terms of the trust instrument such 

stock can never be distributed to him. 
The factors and methods prescribed in 
§ 20.2031–7 or, for certain prior periods, 
§ 20.2031–7A (Estate Tax Regulations) 
for use in ascertaining the value of an 
interest in property for estate tax pur-
poses shall be used for purposes of this 
subdivision in determining a bene-
ficiary’s actuarial interest in an orga-
nization interest owned directly or in-
directly by or for an estate or trust. 

(ii) Special rules for estates. (A) For 
purposes of this paragraph (b)(3) with 
respect to an estate, property of a dece-
dent shall be considered as owned by 
his or her estate if such property is 
subject to administration by the execu-
tor or administrator for the purposes of 
paying claims against the estate and 
expenses of administration notwith-
standing that, under local law, legal 
title to such property vests in the dece-
dent’s heirs, legatees or devisees imme-
diately upon death. 

(B) For purposes of this paragraph 
(b)(3) with respect to an estate, the 
term ‘‘beneficiary’’ includes any person 
entitled to receive property of a dece-
dent pursuant to a will or pursuant to 
laws of descent and distribution. 

(C) For purposes of this paragraph 
(b)(3) with respect to an estate, a per-
son shall no longer be considered a ben-
eficiary of an estate when all the prop-
erty to which he or she is entitled has 
been received by him or her, when he 
or she no longer has a claim against 
the estate arising out of having been a 
beneficiary, and when there is only a 
remote possibility that it will be nec-
essary for the estate to seek the return 
of property from him or her or to seek 
payment from him or her by contribu-
tion or otherwise to satisfy claims 
against the estate or expenses of ad-
ministration. 

(iii) Grantor trusts, etc. An interest 
owned, directly or indirectly, by or for 
any portion of a trust of which a person 
is considered the owner under subpart 
E, part I, subchapter J of the Code (re-
lating to grantors and others treated 
as substantial owners) is considered as 
owned by such person. 

(4) Attribution from corporations—(i) 
General. An interest owned, directly or 
indirectly, by or for a corporation shall 
be considered as owned by any person 
who owns (directly and, in the case of 
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a parent-subsidiary group of trades or 
businesses under common control, with 
the application of paragraph (b)(1) of 
this section, or in the case of a brother-
sister group of trades or business under 
common control, with the application 
of this section), 5 percent or more in 
value of the stock in that proportion 
which the value of the stock which 
such person so owns bears to the total 
value of all the stock in such corpora-
tion. 

(ii) Example. The provisions of para-
graph (b)(4)(i) of this section may be il-
lustrated by the following example:

Example. B, an individual, owns 60 of the 
100 shares of the only class of outstanding 
stock of corporation P. C, an individual, 
owns 4 shares of the P stock, and corporation 
X owns 36 shares of the P stock. Corporation 
P owns, directly and indirectly, 50 shares of 
the stock of corporation S. Under this sub-
paragraph, B is considered to own 30 shares 
of the S stock (60/100×50), and X is considered 
to own 18 shares of S stock (36/100×50). Since 
C does not own 5 percent or more in the 
value of P stock, he is not considered as own-
ing any of the S stock owned by P. If in this 
example, C’s wife had owned directly 1 share 
of the P stock, C and his wife would each be 
considered as owning 5 shares of the P stock, 
and therefore C and his wife would be consid-
ered as owning 2.5 shares of the S stock (5/
100×50).

(5) Spouse—(i) General rule. Except as 
provided in paragraph (b)(5)(ii) of this 
section, an individual shall be consid-
ered to own an interest owned, directly 
or indirectly, by or for his or her 
spouse, other than a spouse who is le-
gally separated from the individual 
under a decree of divorce, whether in-
terlocutory or final, or a decree of sep-
arate maintenance. 

(ii) Exception. An individual shall not 
be considered to own an interest in an 
organization owned, directly or indi-
rectly, by or for his or her spouse on 
any day of a taxable year of such orga-
nization, provided that each of the fol-
lowing conditions are satisfied with re-
spect to such taxable year: 

(A) Such individual does not, at any 
time during such taxable year, own di-
rectly any interest in such organiza-
tion; 

(B) Such individual is not a member 
of the board of directors, a fiduciary, or 
an employee of such organization and 
does not participate in the manage-

ment of such organization at any time 
during such taxable year; 

(C) Not more than 50 percent of such 
organization’s gross income for such 
taxable year was derived from royal-
ties, rents, dividends, interest, and an-
nuities; and 

(D) Such interest in such organiza-
tion is not, at any time during such 
taxable year, subject to conditions 
which substantially restrict or limit 
the spouse’s right to dispose of such in-
terest and which run in favor of the in-
dividual or the individual’s children 
who have not attained the age of 21 
years. The principles of § 1.414(c)–
3(d)(6)(i) shall apply in determining 
whether a condition is a condition de-
scribed in the preceding sentence. 

(iii) Definitions. For purposes of para-
graph (b)(5)(ii)(C) of this section, the 
gross income of an organization shall 
be determined under section 61 and the 
regulations thereunder. The terms 
‘‘interest’’, ‘‘royalties’’, ‘‘rents’’, 
‘‘dividends’’, and ‘‘annuities’’ shall 
have the same meaning such terms are 
given for purposes of section 1244(c) and 
§ 1.1244(c)–1(e)(1). 

(6) Children, grandchildren, parents, 
and grandparents—(i) Children and par-
ents. An individual shall be considered 
to own an interest owned, directly or 
indirectly, by or for the individual’s 
children who have not attained the age 
of 21 years, and if the individual has 
not attained the age of 21 years, an in-
terest owned, directly or indirectly, by 
or for the individual’s parents. 

(ii) Children, grandchildren, parents, 
and grandparents. If an individual is in 
effective control (within the meaning 
of § 1.414(c)–2(c)(2)), directly and with 
the application of the rules of this 
paragraph without regard to this sub-
division, of an organization, then such 
individual shall be considered to own 
an interest in such organization owned, 
directly or indirectly, by or for the in-
dividual’s parents, grandparents, 
grandchildren, and children who have 
attained the age of 21 years. 

(iii) Adopted children. For purposes of 
this section, a legally adopted child of 
an individual shall be treated as a child 
of such individual. 

(iv) Example. The provisions of this 
subparagraph (6) may be illustrated by 
the following example:
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Example: (A) Facts. Individual F owns di-
rectly 40 percent of the profits interest of the 
DEF Partnership. His son, M, 20 years of age, 
owns directly 30 percent of the profits inter-
est of DEF, and his son, A, 30 years of age, 
owns directly 20 percent of the profits inter-
est of DEF. The 10 percent remaining of the 
profits interest and 100 percent of the capital 
interest of DEF is owned by an unrelated 
person. 

(B) F’s ownership. F owns 40 percent of the 
profits interest in DEF directly and is con-
sidered to own the 30 percent profits interest 
owned directly by M. Since, for purposes of 
the effective control test contained in para-
graph (b)(6)(ii) of this section, F is treated as 
owning 70 percent of the profits interest of 
DEF, F is also considered as owning the 20 
percent profits interest of DEF owned by his 
adult son, A. Accordingly, F is considered as 
owning a total of 90 percent of the profits in-
terest in DEF. 

(C) M’s ownership. Minor son, M. owns 30 
percent of the profits interest in DEF di-
rectly, and is considered to own the 40 per-
cent profits interest owned directly by his 
father, F. However, M is not considered to 
own the 20 percent profits interest of DEF 
owned directly by his brother, A, and con-
structively by F, because an interest con-
structively owned by F by reason of family 
attribution is not considered as owned by 
him for purposes of making another member 
of his family the constructive owner of such 
interest. (See paragraph (c)(2) of this sec-
tion.) Accordingly, M is considered as own-
ing a total of 70 percent of the profits inter-
est of the DEF Partnership. 

(D) A’s ownership. Adult son, A, owns 20 
percent of the profits interest in DEF di-
rectly. Since, for purposes of determining 
whether A effectively controls DEF under 
paragraph (b)(6)(ii) of this section, A is treat-
ed as owning only the percentage of profits 
interest he owns directly, he does not satisfy 
the condition precedent for the attribution 
of the DEF profits interest from his father. 
Accordingly, A is considered as owning only 
the 20 percent profits interest in DEF which 
he owns directly.

(c) Operating rules—(1) In general. Ex-
cept as provided in paragraph (c)(2) of 
this section, an interest constructively 
owned by a person by reason of the ap-
plication of paragraph (b) (1), (2), (3), 
(4), (5), or (6) of this section shall, for 
the purposes of applying such para-
graph, be treated as actually owned by 
such person. 

(2) Members of family. An interest con-
structively owned by an individual by 
reason of the application of paragraph 
(b) (5) or (6) of this section shall not be 
treated as owned by such individual for 

purposes of again applying such sub-
paragraphs in order to make another 
the constructive owner of such inter-
est. 

(3) Precedence of option attribution. 
For purposes of this section, if an in-
terest may be considered as owned 
under paragraph (b)(1) of this section 
(relating to option attribution) and 
under any other subparagraph of para-
graph (b) of this section, such interest 
shall be considered as owned by such 
person under paragraph (b)(1) of this 
section. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). A, 30 years of age, has a 90 per-
cent interest in the capital and profits of 
DEF Partnership. DEF owns all the out-
standing stock of corporation X and X owns 
60 shares of the 100 outstanding shares of cor-
poration Y. Under paragraph (c)(1) of this 
section, the 60 shares of Y constructively 
owned by DEF by reason of paragraph (b)(4) 
of this section are treated as actually owned 
by DEF for purposes of applying paragraph 
(b)(2) of this section. Therefore, A is consid-
ered as owning 54 shares of the Y stock (90 
percent of 60 shares).

Example (2). Assume the same facts as in 
example (1). Assume further that B, who is 20 
years of age and the brother of A, directly 
owns 40 shares of Y stock. Although the 
stock of Y owned by B is considered as owned 
by C (the father of A and B) under paragraph 
(b)(6)(i) of this section, under paragraph 
(c)(2) of this section such stock may not be 
treated as owned by C for purposes of apply-
ing paragraph (b)(6)(ii) of this section in 
order to make A the constructive owner of 
such stock.

Example (3). Assume the same facts as in 
example (2), and further assume that C has 
an option to acquire the 40 shares of Y stock 
owned by his son, B. The rule contained in 
paragraph (c)(2) of this section does not pre-
vent the reattribution of such 40 shares to A 
because, under paragraph (c)(3) of this sec-
tion, C is considered as owning the 40 shares 
by reason of option attribution and not by 
reason of family attribution. Therefore, 
since A is in effective control of Y under 
paragraph (b)(6)(ii) of this section, the 40 
shares of Y stock constructively owned by C 
are reattributed to A. A is considered as 
owning a total of 94 shares of Y stock.

[T.D. 8179, 53 FR 6609, Mar. 2, 1988; 53 FR 8302, 
Mar. 14, 1988, as amended by T.D. 8540, 59 FR 
30102, June 10, 1994]
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§ 1.414(c)–5 Effective date. 
(a) General rule. Except as provided in 

paragraph (b), (c), (e), or (f) of this sec-
tion, the provisions of § 1.414(b)–1 and 
§§ 1.414(c)–1 through 1.414 (c)–4 shall 
apply for plan years beginning after 
September 2, 1974. 

(b) Existing plans. In the case of a 
plan in existence on January 1, 1974, 
unless paragraph (c) of this section ap-
plies, the provisions of ‘‘§ 1.414 (b)–1 and 
§§ 1.414(c)–1 through 1.414(c)–4 shall 
apply for plan years beginning after 
December 31, 1975. For definition of the 
term ‘‘existing plan’’, see § 1.410(a)–2(c). 

(c) Existing plans electing new provi-
sions. In the case of a plan in existence 
on January 1, 1974, for which the plan 
administrator makes an election under 
§ 1.410 (a)–2(d), the provisions of 
§ 1.414(b)–1 and §§ 1.414 (c)–1 through 
1.414(c)–4 shall apply to the plan years 
elected under § 1.410 (a)–2 (d). 

(d) Application. For purposes of the 
Employee Retirement Income Security 
Act of 1974, the provisions of § 1.414(b)–
1 and §§ 1.414(c)–1 through 1.414(c)–4 do 
not apply for any period of time before 
the plan years described in paragraph 
(a), (b), or (c) of this section, whichever 
is applicable. 

(e) Special rule. Notwithstanding 
paragraph (a), (b), or (c) of this section, 
§ 1.414(c)–3 (f) is effective April 1, 1988. 

(f) Transitional rule—(1) In general. 
The amendments made by T.D. 8179 
apply to the plan years or period de-
scribed in paragraphs (a), (b), or (c) of 
this section, whichever is applicable. 

(2) Exception. In the case of a plan 
year or period beginning before March 
2, 1988, if an organization— 

(i) Is a member of a brother-sister 
group of trades or businesses under 
common control under § 11.414(c)–2(c), 
as in effect before removal by T.D. 8179 
(‘‘old group’’), for such plan year or pe-
riod, and 

(ii) Is not such a member for such 
plan year or period because of the 
amendments made by such Treasury 
decision, 
such member (whether or not a cor-
poration) nevertheless will be treated 
as a member of such old group for pur-
poses of section 414(c) for that plan 
year or period to the extent provided in 
§ 1.1563–1 (d)(2). Also, such member will 
be treated as a member of an old group 

for all purposes of the Code for such 
plan year or period if all the organiza-
tions (whether or not corporations) 
that are members of the old group 
meet all the requirements of §1.1563–1 
(d)(3) with respect to such plan year or 
period. 

[T.D. 8179, 53 FR 6611, Mar. 2, 1988]

§ 1.414(e)–1 Definition of church plan. 

(a) General rule. For the purposes of 
part I of subchapter D of chapter 1 of 
the Code and the regulations there-
under, the term ‘‘church plan’’ means a 
plan established and at all times main-
tained for its employees by a church or 
by a convention or association of 
churches (hereinafter included within 
the term ‘‘church’’) which is exempt 
from tax under section 501(a), provided 
that such plan meets the requirements 
of paragraphs (b) and (if applicable) (c) 
of this section. If at any time during 
its existence a plan is not a church 
plan because of a failure to meet the 
requirements set forth in this section, 
it cannot thereafter become a church 
plan. 

(b) Unrelated businesses—(1) In gen-
eral. A plan is not a church plan unless 
it is established and maintained pri-
marily for the benefit of employees (or 
their beneficiaries) who are not em-
ployed in connection with one or more 
unrelated trades or businesses (within 
the meaning of section 513). 

(2) Establishment or maintenance of a 
plan primarily for persons not employed 
in connection with one or more unrelated 
trades or businesses. (i) (A) A plan, other 
than a plan in existence on September 
2, 1974, is established primarily for the 
benefit of employees (or their bene-
ficiaries) who are not employed in con-
nection with one or more unrelated 
trades or businesses if on the date the 
plan is established the number of em-
ployees employed in connection with 
the unrelated trades or businesses eli-
gible to participate in the plan is less 
than 50 percent of the total number of 
employees of the church eligible to 
participate in the plan. 

(B) A plan in existence on September 
2, 1974, is to be considered established 
as a plan primarily for the benefit of 
employees (or their beneficiaries) who 
are not employed in connection with 
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one or more unrelated trades or busi-
nesses if it meets the requirements of 
both paragraphs (b)(2)(ii) (A) and (B) (if 
applicable) in either of its first 2 plan 
years ending after September 2, 1974. 

(ii) For plan years ending after Sep-
tember 2, 1974, a plan will be considered 
maintained primarily for the benefit of 
employees of a church who are not em-
ployed in connection with one or more 
unrelated trades or businesses if in 4 
out of 5 of its most recently completed 
plan years— 

(A) Less than 50 percent of the per-
sons participating in the plan (at any 
time during the plan year) consist of 
and in the same year 

(B) Less than 50 percent of the total 
compensation paid by the employer 
during the plan year (if benefits or con-
tributions are a function of compensa-
tion) to employees participating in the 
plan is paid to, 
employees employed in connection 
with an unrelated trade or business. 
The determination that the plan is not 
a church plan will apply to the second 
year (within a 5 year period) for which 
the plan fails to meet paragraph 
(b)(2)(ii) (A) or (B) (if applicable) and to 
all plan years thereafter unless, taking 
into consideration all of the facts and 
circumstances as described in para-
graph (b)(2)(iii) of this section, the plan 
is still considered to be a church plan. 
A plan that has not completed 5 plan 
years ending after September 2, 1974, 
shall be considered maintained pri-
marily for the benefit of employees not 
employed in connection with an unre-
lated trade or business unless it fails to 
meet paragraphs (b)(2)(ii) (A) and (B) in 
at least 2 such plan years. 

(iii) Even though a plan does not 
meet the provisions of paragraph 
(b)(2)(ii) of this section, it nonetheless 
will be considered maintained pri-
marily for the benefit of employees 
who are not employed in connection 
with one or more unrelated trades or 
businesses if the church maintaining 
the plan can demonstrate that based on 
all of the facts and circumstances such 
is the case. Among the facts and cir-
cumstances to be considered in evalu-
ating each case are: 

(A) The margin by which the plan 
fails to meet the provisions of para-
graph (b)(2)(ii) of this section, and 

(B) Whether the failure to meet such 
provisions was due to a reasonable mis-
take as to what constituted an unre-
lated trade or business or whether a 
particular person or group of persons 
were employed in connection with one 
or more unrelated trades or businesses. 

(iv) For purposes of this section, an 
employee will be considered eligible to 
participate in a plan if such employee 
is a participant in the plan or could be 
a participant in the plan upon making 
mandatory employee contributions to 
the plan. 

(3) Employment in connection with one 
or more unrelated trades or businesses. An 
employee is employed in connection 
with one or more unrelated trades or 
businesses of a church if a majority of 
such employee’s duties and responsibil-
ities in the employ of the church are 
directly or indirectly related to the 
carrying on of such trades or busi-
nesses. Although an employee’s duties 
and responsibilities may be insignifi-
cant with respect to any one unrelated 
trade or business, such employee will 
nonetheless be considered as employed 
in connection with one or more unre-
lated trades or businesses if such em-
ployee’s duties and responsibilities 
with respect to all of the unrelated 
trades or businesses of the church rep-
resent a majority of the total of such 
person’s duties and responsibilities in 
the employ of the church. 

(c) Plans of two or more employers. The 
term ‘‘church plan’’ does not include a 
plan which, during the plan year, is 
maintained by two or more employers 
unless— 

(1) Each of the employers is a church 
that is exempt from tax under section 
501(a), and 

(2) With respect to the employees of 
each employer, the plan meets the pro-
visions of paragraph (b)(2)(ii) of this 
section or would be determined to be a 
church plan based on all the facts and 
circumstances described in paragraph 
(b)(2)(iii) of this section. 
Thus, if with respect to a single em-
ployer the plan fails to meet any provi-
sion of this paragraph, the entire plan 
ceases to be a church plan unless that 
employer ceases maintaining the plan 
for all plan years beginning after the 
plan year in which it receives a final 
notification from the Internal Revenue 
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Service that it does not meet the provi-
sions of this paragraph. If the employer 
does cease maintaining the plan in ac-
cordance with this paragraph, the fact 
that the employer formerly did main-
tain the plan will not prevent the plan 
from being a church plan for prior 
years. 

(d) Special rule. (1) Notwithstanding 
paragraph (c)(1) of this section, a plan 
maintained by a church and one or 
more agencies of such church for the 
employees of such church and of such 
agency or agencies, that is in existence 
on January 1, 1974, shall be treated as 
a church plan for plan years ending 
after September 2, 1974, and beginning 
before January 1, 1983, provided that 
the plan is described in paragraph (c) of 
this section without regard to para-
graph (c)(1) of this section, and the 
plan is not maintained by an agency 
which did not maintain the plan on 
January 1, 1974. 

(2) For the purposes of section 414(e) 
and this section, an agency of a church 
means an organization which is exempt 
from tax under section 501 and which is 
either controlled by, or associated 
with, a church. For example, an organi-
zation, a majority of whose officers or 
directors are appointed by a church’s 
governing board or by officials of a 
church, is controlled by a church with-
in the meaning of this paragraph. An 
organization is associated with a 
church if it shares common religious 
bonds and convictions with that 
church. 

(e) Religious orders and religious orga-
nizations. For the purpose of this sec-
tion the term ‘‘church’’ includes a reli-
gious order or a religious organization 
if such order or organization (1) is an 
integral part of a church, and (2) is en-
gaged in carrying out the functions of 
a church, whether as a civil law cor-
poration or otherwise. 

(f) Separately incorporated fiduciaries. 
A plan which otherwise meets the pro-
visions of this section shall not lose its 
status as a church plan because of the 
fact that it is administered by a sepa-
rately incorporated fiduciary such as a 
pension board or a bank. 

(g) Cross reference. (1) For rules relat-
ing to treatment of church plans, see 
section 410(c), 411(e), 412(h), 4975(g), and 
the regulations thereunder. 

(2) For rules relating to church plan 
elections, see section 410(d) and the 
regulations thereunder. 

[T.D. 7688, 45 FR 20797, Mar. 31, 1980]

§ 1.414(f)–1 Definition of multiem-
ployer plan. 

(a) General rule. For purposes of part 
I of subchapter D of chapter 1 of the 
Code and the regulations thereunder, a 
plan is a multiemployer plan for a plan 
year if all of the following require-
ments are satisfied: 

(1) Number of contributing employers. 
More than one employer is required by 
the plan instrument or other agree-
ment to contribute (or to have con-
tributions made on its behalf) to the 
plan for the plan year. 

(2) Collective bargaining agreement. 
The plan is maintained for the plan 
year pursuant to one or more collective 
bargaining agreements between em-
ployee representatives and more than 
one employer. 

(3) Amount of contributions. Except as 
provided by paragraph (c) of this sec-
tion (relating to the special rule for 
contributions exceeding 50 percent), 
the amount of contributions made 
under the plan for the plan year by or 
on behalf of each employer is less than 
50 percent of the total amount of con-
tributions made under the plan for 
such plan year by or on behalf of all 
employers. 

(4) Benefits. The plan provides that 
the amount of benefits payable with re-
spect to each employee participating in 
the plan is determined without regard 
to whether or not his employer con-
tinues as a member of the plan. If bene-
fits accrued as a result of the partici-
pant’s service with his employer during 
a period before such employer was a 
member of the plan, this requirement 
does not apply to the amount of those 
benefits, except that this requirement 
does apply to the amount of those ben-
efits (i) which are accrued benefits de-
rived from employee contributions, or 
(ii) which are accrued under a plan 
maintained by an employer prior to the 
time such employer became a member 
of the plan to which the requirements 
of this paragraph (a) are applied. 

(5) Other requirements. The plan satis-
fies such other requirements as the 
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Secretary of Labor by regulations pre-
scribes under the authority of section 
414(f)(1)(E) of the Code and section 3(37) 
of the Employee Retirement Income 
Security Act of 1974 (Pub. L. 93–406, 88 
Stat. 839). See 29 CFR 2510.3–37. 

(b) Special rules—(1) Amount of con-
tributions. For purposes of paragraphs 
(a)(3) and (c) of this section, the 
amount of contributions made under 
the plan for the plan year by or on be-
half of each employer shall be the sum 
of such contributions made on or be-
fore the last day of the plan year. For 
purposes of determining whether con-
tributions are made on or before the 
last day of the plan year, the rule of 
section 412(c)(10) and the regulations 
thereunder (relating to the treatment 
of certain contributions made after the 
last day of the plan year as made on 
such last day) shall apply. 

(2) Benefits. (i) For purposes of para-
graph (a)(4) of this section, certain ben-
efit amounts are treated as accrued as 
a result of the participant’s service 
with an employer during a period be-
fore such employer was a member of 
the plan. The amount of such a benefit 
so treated is the difference (if any) be-
tween two calculated amounts. The 
first calculated amount is the partici-
pant’s total accrued benefit calculated 
under the plan as of the date the em-
ployer ceased to be a member of the 
plan. The second calculated amount is 
the participant’s accrued benefit cal-
culated without regard to his service 
with such employer during the period 
before such employer was a member of 
the plan. However, under a special lim-
itation, this difference may not exceed 

the benefit a participant accrued from 
service before his employer became a 
member of the plan. For purposes of 
this limitation, this benefit is the ben-
efit accrued as of the date the em-
ployer ceases to be a member of the 
plan. An employer shall be deemed to 
be a member of the plan in a plan year 
if the employer is required by the plan 
instrument or other agreement to con-
tribute (or to have contributions made 
on its behalf) to the plan for such plan 
year or if an employee of the employer 
accrues a benefit, on account of service 
with the employer during such plan 
year, under the plan for that plan year. 

(ii) The provisions of paragraphs 
(a)(4) and (b)(2)(i) of this section are il-
lustrated by the following example:

Example. On January 1, 1976, employer W 
became a member of the noncontributory 
XYZ pension plan which uses the calendar 
year as the plan year. W did not maintain 
any plan prior to that date. The plan pro-
vided for benefits of $4 per month per year of 
service (including service with W before Jan-
uary 1, 1976). On January 1, 1980, following 
adoption of a new collective bargaining 
agreement, the benefits were increased to $12 
per month per year of service for all years of 
service (including service with W before Jan-
uary 1, 1976). On January 1, 1991, W ceased to 
be a member of the plan. 

A, an employee of W, had 15 years of serv-
ice before January 1, 1976, 4 years of service 
between January 1, 1976, and December 31, 
1979, and 11 years of service between January 
1, 1980, and December 31, 1990. On December 
31, 1990, A’s accrued benefit was $360 per 
month ($12 per month×30). On January 1, 
1991, the portion of A’s accrued benefit re-
tained and the portion forfeited under the 
terms of the XYZ pension plan were deter-
mined as follows:

Years Monthly accrued benefit 
retained 

Monthly accrued benefit 
forfeited 

Before Jan. 1, 1976 ................................................................................... .......................................... $12×15 years=$180
Jan. 1, 1976 to Dec. 31, 1979 .................................................................. $4×4 years=$16 $8×4 years=$32
Jan. 1, 1980 to Dec. 31, 1990 .................................................................. $12×11 years=$132 ..........................................

Total ................................................................................................... $148 $212

The XYZ plan does not satisfy the require-
ments of paragraphs (a)(4) and (b)(2)(i) of this 
section because no benefit can be forfeited 
with respect to service after W began partici-
pating in the plan. Thus, the maximum ac-
crued benefit that may be forfeited is $180 
per month (the accrued benefit with respect 
to A’s service prior to January 1, 1976). 
Therefore, in order for the plan to meet the 

requirements of paragraphs (a)(4) and 
(b)(2)(i) of this section, the plan must pro-
vide for A’s accrued benefit after W ceased to 
be a member of the plan to be at least $180 
per month ($360 per month total accrued ben-
efit less $180 per month benefit accrued for 
service prior to W’s membership in the plan).
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(iii) For purposes of paragraphs (a)(4) 
and (b)(2) of this section, if an em-
ployer for a period employs two or 
more individuals who, solely by reason 
of their employment, are participants 
in the plan and who do not belong to 
the same collective bargaining unit, 
the dates on which the employer be-
came and ceased to be a member of the 
plan shall be determined separately on 
a class basis for individuals who belong 
to separate collective bargaining units, 
as separate classes, and for individuals 
who do not belong to a collective bar-
gaining unit, as a further single sepa-
rate class. Thus, such dates shall be de-
termined with respect to individuals as 
a class who belong to the same collec-
tive bargaining unit (or who do not be-
long to a collective bargaining unit) 
without consideration of the employ-
ment by the employer of, or the par-
ticipation in the plan by, other individ-
uals (who do not belong to such collec-
tive bargaining unit and who may be-
long to another collective bargaining 
unit) or whether the employer is a 
member of the plan with respect to 
such other individuals. In no event, 
however, may service not attributable 
to service with a particular collective 
bargaining unit be disregarded under 
paragaphs (a)(4) and (b)(2) of this sec-
tion merely because the employer 
ceases to maintain the plan with re-
spect to such unit. Thus, for example, 
paragraphs (a)(4) and (b)(2) of this sec-
tion do not permit the disregard of a 
period of service of an individual be-
longing to a collective bargaining unit 
prior to the time the employer became 
a member of the plan with respect to 
such unit to the extent that, during 
such period of service, the individual 
belonged to another collective bar-
gaining unit with respect to which the 
employer was a member of the plan. 

(3) Controlled groups. For purposes of 
section 414(f) and this section, all cor-
porations which are members of a con-
trolled group of corporations (within 
the meaning of section 1563(a) and the 
regulations thereunder, but determined 
without regard to section 1563(e)(3)(C) 
and the regulations thereunder) are 
deemed to be one employer. 

(c) Contributions exceeding 50 percent. 
If a plan was a multiemployer plan as 
defined in this section for any plan 

year (including plan years ending prior 
to September 3, 1974), ‘‘75 percent’’ 
shall be substituted for ‘‘50 percent’’ in 
applying paragraph (a)(3) of this sec-
tion for subsequent plan years until 
the first plan year following a plan 
year in which the amount contributed 
by or on behalf of one employer is 75 
percent or more of the total amount of 
contributions made under the plan for 
that plan year by or on behalf of all of 
the employers making contributions. 
In such case ‘‘75 percent’’ shall not 
again be substituted for ‘‘50 percent’’ 
until the plan has met the require-
ments of paragraph (a) of this section 
(determined without regard to this 
paragraph) for one plan year. 

(d) Examples. The application of this 
section is illustrated by the following 
examples. For purposes of these exam-
ples, assume that the plan meets the 
requirements of paragraphs (a) (1), (2), 
(4), and (5) of this section for each plan 
year.

Example (1). On January 1, 1970, U, V, and 
W, three employers none of which is a mem-
ber of a controlled group of corporations 
with any of the other two employers, estab-
lish a plan with a plan year corresponding to 
the calendar year. U, V, and W each con-
tribute less than one-half of the total con-
tributions made under the plan for each of 
the years 1970, 1971, and 1972. For the years 
1973, 1974, and 1975, U contributes 70 percent 
and V and W each contribute 15 percent of 
the total contributions made under the plan 
for each year. The plan is a multiemployer 
plan under section 414(f) and this section for 
1975 because no employer has contributed 75 
percent or more of the total amount contrib-
uted for each of the plan years subsequent to 
1972.

Example (2). (i) First plan year. On January 
1, 1975, X, Y, and Z, three employers none of 
which is a member of a controlled group of 
corporations with any of the other two em-
ployers, establish a plan with a plan year 
corresponding to the calendar year. X, Y, 
and Z each contribute less than one-half of 
the total contributions made under the plan 
for 1975. The plan is a multiemployer plan for 
1975 because it meets the 50 percent con-
tribution requirement of paragraph (a)(3) of 
this section. 

(ii) Second plan year. For the second plan 
year, 1976, X contributes 70 percent and Y 
and Z each contribute 15 percent of the total 
contributions made under the plan. The plan 
is a multiemployer plan for 1976 because it 
was a multiemployer plan for the preceding 
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plan year and satisfies the 75 percent con-
tribution requirement of paragraph (c) of 
this section. 

(iii) Third plan year. For the third plan 
year, 1977, X contributes 80 percent and Y 
and Z each contribute 10 percent of the total 
contributions made under the plan. The plan 
is not a multiemployer plan for 1977 because 
it fails to satisfy the 75 percent contribution 
requirement of paragraph (c) of this section. 

(iv) Fourth plan year. For the fourth plan 
year, 1978, Y contributes 60 percent and X 
and Z each contribute 20 percent of the total 
contributions made under the plan. The 75 
percent contribution requirement of para-
graph (c) of this section does not apply. The 
plan is not a multiemployer plan for 1978 be-
cause it fails to satisfy the 50 percent con-
tribution requirement of paragraph (a)(3) of 
this section. 

(v) Fifth plan year. For the fifth plan year, 
1979, X, Y, and Z each contribute less than 
one-half of the total contributions made 
under the plan. The 75 percent contribution 
requirement of paragraph (c) of this section 
does not apply. The plan is a multiemployer 
plan for 1979 because it again meets the 50 
percent contribution requirement of para-
graph (a)(3) of this section. 

(vi) Sixth plan year. For the sixth plan 
year, 1980, the plan will continue to be a 
multiemployer plan, provided that no em-
ployer contributes 75 percent or more of the 
total amount of contributions made under 
the plan for the plan year.

(e) Retention of records. (1) For plan 
years ending prior to September 3, 1974, 
a plan may be required to furnish proof 
that it met the requirements of section 
414(f) and this section for each plan 
year ending prior to that date to the 
extent necessary to show the applica-
bility of the 75 percent test provided in 
paragraph (c) of this section. 

(2) For plan years ending after Sep-
tember 2, 1974, a plan may be required 
to furnish proof that it met the re-
quirements of section 414(f) and this 
section for 6 immediately preceding 
plan years. 

(Secs. 414(f) and 7805 of the Internal Revenue 
Code of 1954 (88 Stat. 927, 26 U.S.C. 414(f); 68A 
Stat. 917; 26 U.S.C. 7805)) 

[T.D. 7552, 43 FR 29940, July 12, 1978]

§ 1.414(g)–1 Definition of plan adminis-
trator. 

(a) In general. For purposes of part I 
of subchapter D of chapter 1 of the 
Code and the regulations thereunder, if 
the instrument under which the plan is 
operated for a plan year specifically 

designates a person or a group of per-
sons as plan administrator, the person 
or group of persons collectively is the 
plan administrator for the plan year. 
The instrument may specifically des-
ignate a plan administrator— 

(1) By name, 
(2) By reference to the person or 

group of persons holding a named posi-
tion or positions, 

(3) By reference to a procedure estab-
lished under the terms of the instru-
ment pursuant to which a plan admin-
istrator is designated, or 

(4) By reference to the person or 
group of persons charged with specific 
responsibilities of plan administrator. 
Consistent with the provisions of sec-
tion 405 (c) (1) of the Employee Retire-
ment Income Security Act of 1974 (29 
U.S.C. 1105 (c) (1)), a plan may provide 
for the allocation of specific respon-
sibilities of plan administrator among 
named persons and for named persons 
to designate others to carry out such 
responsibilities. A person or group of 
persons may be designated as plan ad-
ministrator in accordance with the 
rules of this paragraph even though the 
person or group of persons does not 
carry the specific title ‘‘plan adminis-
trator’’. In the absence of a person or 
group of persons designated as the plan 
administrator (individually, collec-
tively, or by designation of different 
specific administrative responsibil-
ities), the plan administrator for the 
plan year is the person or group of per-
sons specified in paragraph (b) of this 
section. 

(b) Plan administrator not specifically 
designated. If no person or group of per-
sons is specifically designated as the 
plan administrator for a plan year by 
the instrument under which the plan is 
operated, the plan administrator for 
such year is the person or group of per-
sons determined under the following 
rules: 

(1) Single employer. In the case of a 
plan maintained by a single employer, 
the employer is the plan administrator. 
If the employer is a corporation, the 
corporation is the plan administrator. 
However, the corporation’s board of di-
rectors may authorize a person or 
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group of persons to fulfill responsibil-
ities of the corporation as plan admin-
istrator. In the absence of such author-
ization, any corporate officer author-
ized under law, corporate by-laws, or 
resolution of the board of directors to 
act on behalf of the corporation with 
respect to contracts of a value equiva-
lent to the fair market value of the as-
sets of the plan shall be presumed to 
have authority to fulfill responsibil-
ities of the corporation as plan admin-
istrator. For purposes of this para-
graph (b) (1), ‘‘employer’’ means the 
‘‘employer’’ as defined in section 3 (5) 
of the Employee Retirement Income 
Security Act of 1974 (29 U.S.C. 1003 (5)). 

(2) Employee organization. In the case 
of a plan maintained by an employee 
organization, the employee organiza-
tion is the plan administrator. 

(3) Group representing the parties. In 
the case of a plan maintained by two or 
more employers, or jointly by one or 
more employers and one or more em-
ployee organizations, the association, 
committee, joint board of trustees, or 
other similar group of representatives 
of the parties who maintain the plan, 
as the case may be, is the plan admin-
istrator. For purposes of this subpara-
graph (3), a plan shall be considered 
maintained by two or more employers 
or jointly by one or more employers 
and one or more employee organiza-
tions only if none of the parties has the 
express power, under the terms of the 
instrument under which the plan is op-
erated, to terminate the plan unilater-
ally. 

(4) Person in control of assets. In any 
case where a plan administrator may 
not be determined by application of 
paragraphs (a) and (b), (1), (2), and (3) of 
this section, the plan administrator is 
the person or persons actually respon-
sible, whether or not under the terms 
of the plan, for the control, disposition, 
or management of the cash or property 
received by or contributed to the plan, 
irrespective of whether such control, 
disposition, or management is exer-
cised directly by such person or per-
sons or indirectly through an agent or 

trustee designated by such person or 
persons. 

(Secs. 414(g) and 7805 of the Internal Revenue 
Code of 1954 (88 Stat. 927, 68A Stat 917; 26 
U.S.C. 414(g), 7805)) 

[T.D. 7618, 44 FR 27657, May 11, 1979]

§ 1.414(l)–1 Mergers and consolidations 
of plans or transfers of plan assets. 

(a) In general—(1) Scope of the regula-
tions. Sections 401(a)(12) and 414(l) 
apply only to plans to which section 
411 applies without regard to section 
411(e)(2). Thus, for example, these sec-
tions do not apply to a governmental 
plan within the meaning of section 
414(d); a church plan, within the mean-
ing of section 414(e), for which there 
has not been made the election under 
section 410(d) to have the participation, 
vesting, funding, etc. requirements 
apply; or a plan which at no time after 
September 2, 1974, provided for em-
ployer contributions. 

(2) General rule. Under section 414(l), 
(i) A trust which forms a part of a 

plan will not constitute a qualified 
trust under section 401, and 

(ii) A plan will not be treated as 
being qualified under section 403 (a) 
and 405 (a), unless, in the case of a 
merger or consolidation (as defined in 
paragraph (b)(2) of this section), or a 
transfer of assets or liabilities (as de-
fined in paragraph (b)(3) of this sec-
tion), the following condition is satis-
fied. This condition requires that each 
participant receive benefits on a termi-
nation basis (as defined in paragraph 
(b)(5) of this section) from the plan im-
mediately after the merger, consolida-
tion or transfer which are equal to or 
greater than the benefits the partici-
pant would receive on a termination 
basis immediately before the merger, 
consolidation, or transfer. 

(b) Definitions. For purposes of this 
section: 

(1) Single plan. A plan is a ‘‘single 
plan’’ if and only if, on an ongoing 
basis, all of the plan assets are avail-
able to pay benefits to employees who 
are covered by the plan and their bene-
ficiaries. For purposes of the preceding 
sentence, all the assets of a plan will 
not fail to be available to provide all 
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